





























FINDINGS AND RECOMMENDATIONS

Clerk of Court Improperly Retained Unused Advance Court Costs

From May 2013 to May 2016, the Iberia Parish Clerk of Court/Iberia Parish Clerk
of Court’s Office (Clerk of Court) improperly retained $314,495 in unused advance court
costs that state law required to be refunded to the persons who originally deposited those
monies. Of this amount, the Clerk of Court transferred $218,021 from the advance deposit
bank account (advance deposit fund) to the Clerk of Court’s salary fund bank account
(salary fund) to pay Clerk of Court salaries and other expenses. The remaining $96,924
represents monies currently in the Clerk of Court’s advance deposit fund that should be
returned to the persons who made the original deposits. By failing to refund unused
advance court costs to the appropriate persons and then using these monies to operate the
Clerk of Court’s office, Clerk of Court management may have violated state law."?**

Louisiana Revised Statute (La. R.S.) 13:842(A) requires clerks of court to collect
advance costs from plaintiffs when they file lawsuits; advance costs are to be disbursed to the
clerk’s salary fund or to others as their fees accrue. Once a plaintiff’s advance costs have been
exhausted, a clerk of court may refuse to perform any further action until the plaintiff pays
additional costs. Advance costs are deposited into the advance deposit fund and are used to pay
costs expected to be incurred by the plaintiff during the course of litigation. Advance costs pay
for services performed by the clerk of court and other governmental agencies, such as the
sheriff’s office (e.g., service of process fees). Once incurred, the costs of these services are
charged against the plaintiff’s advance deposit and then disbursed to the office that performed
the service. Most advance costs are used to pay for services performed by the Clerk of Court’s
office (e.g., opening civil matters, filing and serving civil pleadings, giving notice, making
copies, certifying copies, etc.). Services rendered by the Clerk of Court are charged against
advance costs as self-generated fees/income; earned amounts are then transferred from the
advance deposit fund to the salary fund and used to pay Clerk of Court salaries, benefits, and
other operating expenses. The Clerk of Court’s current Advance Deposit Fee Schedule, effective
January 1, 2015, is attached to this report as Exhibit A.

Once a lawsuit is concluded and all fees and other charges of record are paid, clerks of
court are obligated to refund unused advance costs to the plaintiff’s attorney. Clerks of court are
also required to refund unused advance costs even when a lawsuit is not concluded if no
pleadings have been filed and the suit has been completely inactive for five years pursuant to
La. R.S. 13:842(B). In April 2016, the Louisiana Legislative Auditor (LLA) received a
complaint that the Clerk of Court improperly retained unused advance costs on inactive civil
suits that should have been refunded to the persons who made the original deposits, charged fees
for services the Clerk of Court did not perform, and transferred monies that should have been
refunded to the original depositors from the Clerk of Court’s advance deposit fund to the Clerk
of Court’s salary fund.
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October 4, 2016

Daryl G. Purpera, CPA, CFE
Louisiana Legislative Auditor

Post Office Box 94397

Baton Rouge, Louisiana 70804-9397

Re: Response to Findings and Recommendations

Dear Mr. Purpera:

On behalf of Iberia Parish Clerk of Court and the Iberia Parish Clerk of Court’s Office, I would
like to thank you for the opportunity to provide a formal response to your assessment of certain
accounting procedures within the Iberia Parish Clerk of Court’s Office. I believe this response will
provide further insight and clarity to your findings.

L Response to Findings from May 2013 to October 2015

From May of 2013 through October 2015, the individual responsible for overseeing the closure of
inactive suits and the related accounting procedures was Chief Deputy Clerk of Court, Ryan Huval. Since
October 2015, the Management of the Clerk of Court’s Office has changed and Mr. Huval is no longer
employed by the Iberia Parish Clerk of Court’s Office.

Upon information and belief, the practice used for closing inactive suits is more than 30 years old.
There was absolutely no intent on the part of anyone acting on behalf of the Clerk of Court’s Office to
remove, destroy or conceal any record therefore, the statutes requiring intent cited in your report as
possible violations are inapplicable.

The accounting records of the Clerk of Court’s Office have been and remain both transparent and
readily available. The records requested by your staff were made available to them immediately. Further,
the ledgers of both open and closed suits are available for view through the public terminals located in the
Clerk of Court’s Office and are available for remote viewing by attorneys who practice within the
jurisdiction through their online access. The suit ledgers clearly show the accounting transactions related
to closing suits in which no activity occurred in the prior five year period (“Inactive Suits™).

The advance deposits referred to in your report were identified as inactive through a computer
program which shows suits in which no entries were made for a five-year period. All of the advance
deposits from the Inactive Suits remain in the custody of the Clerk of Court’s Office in a public account.
The conclusion that the funds transferred from Inactive Suit advance deposits to the Operating Account
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and were used “to operate the Clerk of Court’s office” is unsupported by the records of the Clerk of
Court’s office. Specifically, the monthly financial reports of the Clerk of Court’s Office for the period of
May 2013 through May 2016, demonstrate that the fund balance in the operating account far exceeded the
total amount of advance deposits from Inactive Suits transferred to the Operating Account.

While remaining advance deposits from Inactive Suits were transferred from the Advance
Deposit Account to the Operating Account, your conclusion that the transferred funds were used to pay
office expenses is inaccurate. The transferred funds were not expended and remain in the Operating
Account as shown by the fund balances on the monthly financial statements of the Operating Account
provided to your office. The monthly financial statements reinforce our position that advance deposits
from the Inactive Suits were never utilized to pay office expenses.

The Clerk of Court’s Office has implemented the enclosed written procedures for Closing
Inactive Suits, which are consistent with La. R.S. 13:842, (Exhibits A and B). These written procedures
will provide for a review of the ledgers of Inactive Suits prior to closure. If it is determined that a refund
is due, the refund will be issued prior to closure of the Inactive Suit. Additionally, with respect to the
Inactive Suits referred to in your report, the Chief Deputy will oversee the review of the ledgers for those
Inactive Suits and will determine whether any refunds are due. If a refund of $50 or more is due, the
refund will be issued.

As part of the procedures regarding Inactive Suits any refund check returned by the post office as
undeliverable or any refund check which is not timely negotiated of $50 or more will be handled in
accordance with the applicable provisions of the Uniform Unclaimed Property Act, La. R.S. 9:151, ez seq.

While the report shows five large advance deposits which were transferred to the operating
account, the majority of the advance deposits transferred were much smaller, some only 1¢. In fact, more
than one-third of the transferred advance deposits were less than $10. Over 1800 of the Inactive Suits had
advance deposits of less than $50, the amount required to be reported pursuant to the Unclaimed Property
Act, La. R.S. 9:151, et seq.

1I. Response to Recommendations

The Clerk of Court’s Office will comply with your recommendations where appropriate including
but not limited to taking the following actions:

A. Implementation of Accounting Procedures for Closure of Inactive Suits

The accounting procedures used for suits concluded by final disposition will immediately be
implemented for inactive suits whereby, after five years of inactivity the suit account will be reviewed to
ensure all charges were posted, all fees were assessed to the proper party and all disbursements have been
made. If after all fees and disbursements are posted there are any remaining advanced funds in the suit
account, a refund will be mailed to the depositor at the last known address, provided the refund exceeds
the cost of mailing the refund.

B. Transfer of Funds from Operating Account to Deposit Account

The funds which your office contends should not have been transferred to the Operating Account
from the Advance Deposit Account will not be expended. The Chief Deputy will oversee the review of
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the ledgers of the Inactive Suits to first determine whether all charges were posted to the account, all fees
were assessed to the proper party and all disbursements have been made. If after all fees and
disbursements are posted there are any remaining advanced funds in the suit account, a refund will be
mailed to the depositor at the last known address, provided the refund exceeds the cost of mailing the
refund.

C. Review of Accounts for Suits Inactive in Excess of 5 Years

With respect to suits which have been inactive for a period in excess of five years, the new
written procedure have been implemented for reviewing the inactive suit accounts determining whether
all charges were posted to the account, all fees were assessed to the proper party and all disbursements
have been made. If after all fees and disbursements are posted there are any remaining advanced funds in
the suit account, a refund will be mailed to the depositor at the last known address, provided the refund
exceeds the cost of mailing the refund.

D. Refund Checks Issued Returned Undeliverable or Not Timely Negotiated

Management will immediately implement procedures whereby refund checks of $50 or more
which are returned as undeliverable or not timely negotiated by the depositors are handled in accordance
with the Uniform Unclaimed Property Act, La. R.S. 9:151, ef seq.

Mr. Thibodeaux’s intent is and has always been to follow all applicable laws and to serve the

public in an efficient and effective matter. Your recommendations which will assist in the efficient and
effective operations of the Iberia Parish Clerk of Court’s office are much appreciated.

Very truly yours,

A 7)) B

Sheri M. Morris

Enclosures



Iberia Parish Clerk of Court
Procedure for Review of Inactive Suits
Closed from May 2013 through May 2016

1. For Inactive Suits closed from May 2013 through May 2016, the ledger for each suit
will be reviewed to determine whether all charges were properly posted.

2. Any adjustments to the ledger will be made to reflect the appropriate charges for
services performed.

3. Prior to closing the Inactive Suit, if one or more parties have an outstanding balance
for services performed, the party or parties shall be billed.

4. Prior to closing the Inactive Suit, if one or more parties have any funds remaining in
the Advance Deposit Account required to be refunded, a refund check shall be
prepared from the Advance Deposit Account.

5. Each bill and refund check shall be mailed via First Class U.S. Mail to the party's last
known address.

6. If any refund check is returned by the U.S. Post Office as undeliverable, a
reasonable effort shall be made to contact the payee.

7. If a refund check in excess of $50 is returned undeliverable by the U.S. Post Office
and the Clerk of Court’s Office is unable to contact the payee, the refund check will
be handled in accordance with the applicable provisions of the Uniform Unclaimed
Property Act, La. R.S. 9:151, et seq.

8. If a refund check in excess of $50 is not negotiated within one year of the date of its
issue, the refund check shall be handled in accordance with the applicable
provisions of the Uniform Unclaimed Property Act, La. R.S. 9:151, et seq.

9. If any bill is returned by the U.S. Post Office as undeliverable, a reasonable effort will
be made to contact the addressee.

10. Appropriate measures shall be taken to attempt collection of the outstanding fees
considering the amount and the cost of collection.

EXHIBIT

Inactive Suit Closure Procedure 001 % A
Effective 2016-10-01




Iberia Parish Clerk of Court
Procedure for Closing Inactive Suits

. Monthly on or about the 10" of the month, the Chief Deputy Clerk of Court shall run
a report to identify any suits which meet the definition of inactive in R.S. 13:842(B).

. The ledger for each suit appearing on the inactive suit report will be reviewed to
verify that all charges for services performed were properly posted.

. Any adjustments to the ledger shall be made to reflect the appropriate charges for
services performed.

. Prior to closing the Inactive Suit, if one or more parties have an outstanding balance
for services performed, the party or parties shall be billed.

. Prior to closing the Inactive Suit, if one or more parties have any funds remaining in
the Advance Deposit Account required to be refunded, a refund check shall be
prepared from the Advance Deposit Account.

. Each bill and refund check shall be mailed via First Class U.S. Mail to the party’s last
known address.

. If any refund check is returned by the U.S. Post Office as undeliverable, a
reasonable effort shall be made to contact the payee.

. If any refund check in excess of $50 is returned undeliverable by the U.S. Post
Office and the Clerk of Court’s Office is unable to contact the payee, the refund
check will be handled in accordance with the applicable provisions of the Uniform
Unclaimed Property Act, La. R.S. 9:151, et seq.

. If a refund check in excess of $50 is not negotiated within one year of the date of its
issue, the refund check will be handled in accordance with the applicable provisions
of the Uniform Unclaimed Property Act, La. R.S. 9:151, ef seq.

10.1f any bill is returned by the U.S. Post Office as undeliverable, a reasonable effort

Effective 2016-10-01

shall be made to contact the addressee.

11. Appropriate measures shall be taken to attempt collection of any outstanding fees
considering the amount and the cost of collection.

EXHIBIT

inactive Suit Closure Procedure 002 g B
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